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R T N N S

BLUEBERRY SOFTWARE INC.’S RESPONSE TO PARAMETRIC
TECHNOLOGY’S MOTION TO DISMISS

Blueberry Software, Inc. (“Blueberry™) reQuests that Parametric Technology
Corporation’s (“Parametric) Motion to Dismiss be denied because of Fraudulent

Concealment and Fraudulent Misrepresentation.

INTRODUCTION

Parametric’s Motion to Dismiss states that all claims filed by Blueberry should be
dismissed due to a Limitation of Liability contained in the contract which states:

No action arising out of or in connection with this Agreement may be brbught

by Arbortext or Blueberry more than twelve (12) months after the occurrence of

the event giving rise to the cause of action.

Biﬁeberry believes that the nature of'its dispute with Parametric/Arborteﬁt is not
charactérized by a single wrongful action but rather an 6ngoing and continuous serieé of
wrongful actions. Parametric’s attempt to dismiss all of Blueberry’s claims without any

examination as to the merit of the claims, constitutes Fraudulent Concealment.




FACTUAL BACKGROUND

The entire history of the relationship between Blueberry Software and Arbortext
is char_.acterized by repeated, ongoing and continuous fraudulent concealment and
frandulent misrepresentation of the true facts of the_ir royalty reporting obligations to
Blueberry. Blueberry has continuously attempted to ascertain these true facts. Arbortext
has made fraudulent statements, mis_representat_iohs and has issued fraudulent royalty
reports. Additionally, Arbortext has imposed royalty calculations without any basis in
the contract .or the -Septeinber 25, 2002 email modiﬁcatioﬁ, and has unilaterally and
arbitrarily imposed these calculations withéut Blueberry’s knowledge or consent. In fact,
the cumulative royalty report that exists to this day has no basis in the contract or in the
email.

The history of Arbortext’s wrongful acts and Blueberry’s atteﬁpts to discover and
address these actions are as follows: |

(1) On September 25, 2000, fherc was an email exchange between Arbortext and
Blueberry which-addressed the issue of Arbortext changing the way they Wefe going to
pay for Royalties on one of the Arbortext Products which contained Blueberry’s
technology. The email states:

| Rather than configure the Interchange capability (which makes use of your
| Blueberry technology) as a $10,000 optional module of E3 (Epic E-

Content Engine), our new plan is to bundle it into E3 by default and allow

customers to delete it if they doh’t want the capability. In the new

configuration, E3 will sell for $50,000. If a customer chooses to delete the

Interchange capability, then we will charge them $40,000. So for_eaéh E3




where the customer choose_s not to delete the Interchange capability, we

will credit you for a’ $10,000 Interchange sale and pay you a royalty

against the $10,000 according to the schedule we agreed upon in our

'. contract.

Blucberry respondé .to this statement with the understanding that this modification
will be beneficial for Blueberry.

Jim, the above is in accord with what you described on the phone, and

clarifies our written agreement. As you pointed oﬁt, since including the

filters will now be the default, rather than requiring the user to opt-in, it

will likely have the effect of increasing sales, and our royalfy. [SEE

EXHIBIT 1] |

(2) On January 2001, Arbortext’s Controller sent the first royalty report to
Blueberry which stated, “There were zero invoices for this time period.” Blucberry
Software subsequently complained about this to Arbortext because Blueberry was aware
of the fact that indeed there were sales involving Blueberry’s technology.

(3) On February 26, 2001, Arbortext’s Controller sent a letter and @other report
and apologized and said they finally had the report working and would send reports iﬁ the
future on a “more timely™” basis. This report however, was still incorrect because it did
not include credits for sales that had occurred during the previous year of 2000. Another
repoﬂ, dated March 26, 2001 was sent to Blueberry, this tirhe for some sales which |
occurred in December 2000.

(4) In November of 2001, according to the contract, Arbortext paid Blueberry the

minimum $7,500 guaraﬁtee but did not provide a royalty report. When Blueberry asked




for the royalty report to be sent, Arbortext responded that they would draw one up, vs./hich
meant to B]uebgrry that Arbortext had paid the minimum without even bothering to

“check the ac;tuél amount due. This report was eventually provided té Blueberry over two
months later.

(5) In January of 2002, a different Blﬁeberry employee took over the job of
handling the Arbortext account and it-was discovered thét there were computation errors
in the royalty spreadshee_t report which went back to the beginning of the contract period.
Additionally, it was discovered that there were missing sales and sales for zero dollar
amounts. It was also at this time that a dialogue ensued between Arbortext and
Blueberry regarding the interpretation of cumulative ;oyalﬁes as stated in the contract.

| Arbortéxt gave Blueberry its interpretation of this issue and went on to say in an
email dated February 15, 2002, “The whole philosophy here wa.s that we expected
Arbortext sales to increase over the years, and that we wanted to limit future payments to
Blueberry, although we agreed not to completely cap them by dropping the royalty
percentage down to zero at some point and only paying maintenance.”

(6) Arbortext assured Blueberry verbally and in writing that despite Blueberry’s
claims, the réyalty reports were accurate. Blueberry finally received an email on March
14, 2002, stating that Arbértext had updated reports for Blueberry. Blueberry received
this report via fax on March 19, 2002. which included two entire quarters of previously
unreported royalty credits and also contained additional missing sales and credits for
previously reported zero dollar sales. Arbortext then sent Blue‘berry a check for royalties

pertaining to these previously unreported sales.




(7) InJ uly of 2002, Arbortext imposed a new royalty calculation scheme, the
effect of which retroactively altered the entire history of the Blueberry royalties. The net
result of this new calculation was that Arbortext subsequently did not pay a contractual
minimum guarantee nor the actual foyalties of over §1 1,000 for the second quarter of
2002 because according to them, they overpaid us and they nov? claimed that we.owed
them money.

(8) In Septeinber 0f 2002, Blueberry met with Arbortext to discuss Blueberry’s
foyalty concerns and Arbortext’s non payment of maintenance/upgrade royaltics.
Arbortext did not agree with Bluéberry’s point of view and once again aséured Blueberry
that the royalty reports were automatic versus manual, and accurate.

(9} In November of 2003, Blueberry requested a face to face meeting with
Arbortext to once again discuss the continuous ongoing issues of missing sales and
royalty underpayments. Arbortext declined to have this face-to-facé meeting a._nd instead
‘suggested that theré should be a coﬂference call between the.parties. During this call,
Arbortext offered to pay Blueberry $100,000 for a life-time royalty free license allowing
~ them to use Blueberry’s techno_lo gy in perpetuity. Blﬁeberry declined this offer aﬁd
instead mentioned that Blueberry intended to perform an Audit as allowed byi contrﬁct.

(10) Within minutes of this conference call, Arbortext contacted a former
Blueberry partner, who had been involved in drafting the initial contract between the
parties, despite the fact that Arbortext was aware that this individual, subsequent to a
Federal Court trial, was no longer affiliated with Blueberry Software. It was later
revealed to Blueberry that Arbortext was attempting to encourage this ex-partner through

a Court Appointed Receiver to force Blueberry to accept the $100.000 buyout.




(11) Dudﬁg'tﬁe next six months Blueberry successfully defeated attémpts to
force this buyout. In May of 2004, Blueberry retained Kessler International to exercise
its contractual ﬂght to perform an Audit. Arbortext refused to allow Kesslef International
to perform this audit. The Arbortext-Blueberry contract states Section 6.3 Records an&
Reports:

Arbortext’s records shall be open to examination and copyingby

- Blueberry or its independent auditors upon reasonable notice.

Arbortext’s rationale for not allowing Kessier to perform an audit had no basis in
* the language of the contract. Kessler International performs Forensic audits. Arbortext
stated that they believed that Kessler was not independent nor was he a CPA. Blueberry
pointed out to Arbortext that Mr. Kessler was a certified Forensic Auditor and his team of
CPA’s would be involved in the Audit process. Arbortext stated that they would accept a
Top-Ten al_lditing firm. Rather_tha.n fight them on this issue, even though Blueberry had -
already incurred considerable expensc with Kessler Internétional, Blueberry suggested
Plante & Moran and Arbortext agreed. | |

(12) In October of 2004, Plante & Moran began the Arbortext Audit. After the
first draft report was issued in December, 2004, Blueberry provided information to Plante
& Moran and requested that Plante & Moran re£um to Arbortext and investigate the
concerns Blueberry had presented. Arbortext did not respond to Plante & Moran’s
request to come back to Arbortext for further investigation. Afer three months time,
Blueberry’s attorney sent a demand to Arbortext to allow Plante & Moran to finish the |

‘audit and Arbortext finally complied. The Audit was completed in March of 2005




{13) In July of 2005, Blueberry’s attorney sent a demand letter to Arbortext
requesting payment for underpayment and unreported royalties. Arbortext sent the
demand letter to Parametric Technology Corporation who had recently acquired
Arbortext without Blueberry’s knowledge as required by the Arbortext-Blueberry
Contract. |

(14) Parametric responded to Blueberry’s demand and offered $100,000. which
reflected the same amoﬁnt that had been offered to Blueberry-in the past.

(15) Subsequent to receiving Parametric’s offer, in November 2005, Blueberry
received its first royalty from Parametric. This report raised new concerns about royalty
payments to Blueberry. Over the next several months Blueberry’s attorney attempted to
contact Parametric to discuss Blueberry’s concerns and previous issues that were
addressed in the Demand Letter. Parametric did not respond.

(16) In January and April of 2006, Blueberry received two more royalty reports
from Parametric. These reports raised new concefns. There were royalty payments for
products which had never been previously reported. Additionally, Parametric seemed to
be using a lower royalty calculation method.

(17) In early September 200-6, BIueberry’s attormey succeeded in contacting

. Parametric to inform them of Blueberry’s intention to file for Arbitraﬁon. Parametric
responded with the same offer of $100,000 directly to Blueberry’s Attorney and on a later
date before the Arbitration was filed, dirt_ectly to Blueberry. Blueberry filed for
Arbitration on September 25, 2006

Parametric states ;[hat Blueberry denies that the email modified the contract.

However, Blueberry stated during the Arbitration Conference call prior to the filing of




Pérametm'c’s motion, that Blueberry stipulates that under Michigan Law the contract can
be.modiﬁed via email without the signatures called for in the contract,
" Blueberry however, disagrees that the email modifies all types of E3 sales. The
" email says that E3, containing Blueberry “will sell for $50,000 and Blueberry “will be
_ credited $10,000, for each of these sales” This email conceals from Blueberry the fact
that E3 often sells for less than $50,000 and for these types of saleé, Blueberry is not
credited for a royalty against the promised $10,000. As Blueberry subsequently
discovered, Arbortext uses the email figures to produce a value ratio of 20% and it uses
this ratio for all of tilese types of sales, no matter what the a;:tual sale price is.
Additionally, Arbortext sells multiple CPU configurations of E3 with declining
percentage values for Blueberry’s royalty calculations. | This also is not addressed in the
email and was never discussed, nor agreed to by Blueberry. It was simply imposed by
Arbortext. Since the parties have no agreement concerning them, Blueberry contends
that all of these other types of E3 sales should be governed by the Contract.

Parametric claims that the Limited Liability clause in the contract precludes
Blueberry from any and all claims against Arbortext, even if Arbortext were guilty of
breach of contract. The practical implication of this claim would re;quire Blucberry to

" perform an audit and possibly file for Arbitration and incur the prohibitive expenses
involved in these two processes at least once every twelve months in order to protect
itself from wrongful acts which are known or unknown to Bluef)eny

Blueberry’s claims are not over six years old as stated in Parametric’s motion.
Additionally all of the claims did not arise one year before filing for Arbitration.

. Blueberry Software has continuously raised these claims to the degree possible




throughout the life of the contract which is still in existence. The amounts mentioned in
the démand letter did not address any amounts owed past the Audited period of Quarter 3,
2004. Blueberry’s Arbitration claim however, states that Blueberry requests and réserves
.the right to change its claim amount to include amounts due past the Audited period of
Quarter 3, 2064, until such amounts could be discovered.

| Arb\ortext failed to inform Blueberry of a pending acquisition by Parametric per
the contract. Section 15.1 Assignment: |

Neither party shall assign, transfer or sell any of its rights, or delegate any

of its responsibilities under this Agreement without the éther’s priér

written consent, which shall not be unreasonably withheld.

This failure of Arbortex't to inform Blueberry prevented Bluebe@ from
discussing these outstanding issues with Parametric. During thé course of the now
ongoing contract between Blueberry and Parametric, Blueberry asserts that Parametric
failed to learn the true facts of Blueberry’s claims and they themselves have also paid
Blueberry royalties that do not reflect the agreed upon languagé contained in the contract
and the email modification. .

ARGUMENT
| I. THE STATUTE OF LIMITATIONS SHOULD BE TOLLED DUE TO

PARAMETRIC’S FRAUDULENT CONCEALMENT OF THE EXISTING

CLATM. : '

In the context of a statute of limitations claim under Michigan law, the acts
constituting concealment are: (1) wrongful concealment of their actions by the
defendants; (2) the failure of the plaintiff to discover the operative facts that are the basis

of his cause of action within the limitations period; and (3) plaintiff’s due diligence until




fhe discovery of the facts. See Evans v Pearson Enterprises, Inc., 434 F.3d 839 (CAb6
Mich 2606). !

Parametric states that it is aware of the long history of the disputes between
Arbortext and Blueberry, and it considers Blueberry’s claims to be irrelevaﬁt and non
arbitratable. As successor to the contract, Parametric is now -responsible for paying
Blﬁeberry royalties in accordance to the contract and the email modification. Parametric’s
royalty payments, to date, reflect the wrongful royalty calculations previously introduced
and imposed by Arbortext. |

Michigan statute, MCL § 600.5855 allows a pers.on two years after discovery of
the fraudulent concealment to bring a cause of action. § 600.5855 provide:

Ifa peréon who is or may be Hable for any clai_m fraudulently conceals the

existence of the claim or the identity of any person who is liable for the claim

from the knowledge of the person entitled to sue on the claim, the action may be
commenced at any time within 2 years after thel pérson lwho is entitled to bﬁng the
action dfscovers, or should have discovered, the existence of the claim or the |
identity of the person who is liable for the claim, although tﬁe action Would

otherwise be barred by the period of limitations.

Parametric cites Nielson v Barnett, 440 Mich 1 {1992) for the proposition that an arbitrator must abide
within the terms of the arbitration agreement, Parametric making the point that the arbitrator must uphold
Parametric’s and Blueberry’s one-year statute of limitations agreement. However, Nielsen also goes on to
state that, “Just as the arbitrators were authorized to determine whether the defendants owed a duty to the
plaintiffs, whether the defendants breached the standard of care, whether any breach of the standard of care
was a proximate result of the plaintiffs’ injury, and the amount, if any, of the plaintiffs’ damages, Blueberry
believes that the broad grant of authority also empowered the arbitrators to determine whether, in the first
instance, the plaintiffs’ claim was stale.” Id. Because the statute of limitations should be tolled due to
Parametrc’s fraudulent concealment and fraudulent misrepresentation, the claim is arbitratable. Due to
{\Tielson’s language, the arbitrator has the authority to address the timeliness of Blucherry’s claim.
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The fraudulent concealment statute is applied both to cases where fraud is the
grouﬁd of action and to cases where some other cause of action has been fraudulently
concealed. When the basis of an actionis a wrong other than a fraﬁd, the fraudulent
concealment of the cause of action that will work a postponement of the statute of
limitations must be_concealment by affirmative acts or misrepresentations, unless the :
parties stand in a fiduciary relationship. See Lumber Village, Inc. v Siegler, 135 Mich
App 685 (1984)). In Morganroth & Morganroth _vDeLorean, 123 F3d 374 (CA6, Mich
1997) the court held that the award of damages for events éccurring outside the six-year
limitations period, in attorney’s action against former client for fraud and Breach of
contract in relation to fee dispute, did not amount to plain érror, in view of attorney’s
arguments that statute of limitations was either tolled or was not available as defense due
to client’s fraudulent concealment, false representations or concealments,
acknowledgement of past obligations in signed writings, and voluntary payments.” Id., at
385. See also, Barrett v Breault, 275 Mich 482 {1936) in an action to recover money
invesied by plaintiff upon false representations of defendants, the court held that the
plaintiff’s suit was timely brought because defendants concealed their fraud, and thus thé
statute of limitations for fraudulent concealment applied.

Due té the misrepresentations, conceéhnent of facts and 'ﬁgures and interminable
delays and roadblocks Blueberry has encountered in its continuous efforts to ascertain the
truth regarding its royalty payments, it has not been possible for Blueberry to discover the

operative facts behind its claims.
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In fact, the Plante & Moran Audit and the:Working Papers associated with it, at
last, substan'tiater some of Blueberry’s suspicions. Facts aﬁd discrepancies revealed by the

| Audit and Working Papers include the following;:

(1) AtBlueberry’s request, Plante & Moran examined the License Key Database
which revealed that a significant number of Arbortext customers have licenses to use
Blueberry’s technology despite the fact that there have been no corresponding safes
reported to Blueberry. SEE EXHIBIT 2 [Audit Working Papers WP-19]

Blueben’y is left to wonder if all of these licenses were given away for free, which
would be in violation of the contract, or are these licenses indicative of unreported sales.

The Audit Report does not address the issue of why these licenses exist. Rather
on Page 9 and 10 [of the report, the only issue addressed is regarding additional licenses
being available to certain customers that have already appeared on Blueberry’s royalty
reports. SEE EXHIBIT 3 [Audit Report]

| Arbortext’s response to the Auditors questions involves only ten (10) particular
companies which have licenses available to them in a different amount than is reflected |
on Bluéberfy’é royalty reports. SEE EXHIBIT 4 [Audit Working Papers WP-19]

| (2) A ne;iv royalty calculation was instituted by Arbortext immediately following
the Audit period ending with the 3™ Quarter of 2004 which further reduced Blueberry’s
royalties. This new calculation is also being used by Parametric to calculate Blueberry’s
royalties. SEE EXHIBIT 5 [Audit Working Papers WP-2]|.

(3) For several years, Blueberry has had questions about an Arbortext product
called Epic Intermarket. Whenever Blueberry inquired about this product, Arbortext

always stated that the product was never developed
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A few years ago, Blueberry discovered that Intermarket was released according to
Arbortext’s website, on January 1, 2001. Additionally, Blueberry located a snap-shot of
an oldr page from Arbortext’s web site which clearly showed that Intermarket was listed
for sale on their website product pages, along with a list of other Arbortext Epié products.
SEE EXHIBIT 6 {Web Pages] .

Blueberry asked the Auditor to locate information regarding the Intermarket
product. When the Auditor inquired aboﬁt the product, the Director of Finance and
Corporate Controller from Arbortext responded with the following étatement:

Epic Intermarket was a new product that Wés to be developed some years

| -ago, however it never was developed. There have never been any saies of

this product. SEE EXHIBIT 7 [Audit Working Papers WP-16]

After this email statement, Blueberry provided Plante & Moran with an SKU
product part number for Intermarket (E-Catalog Application). Plante & Moran quen'éd .
the sales database for this product part number and discovered that MRO Software Inc.
had purchased this product which was in fact sold. Verification of this sale is evidenced
by a copy of an Invoice and a Wire Transfer Credit Notice from Silcon Valley Bank, |
dated April 26, 2001. SEE EXHIBIT 8 [Audit Working Papers WP-10]

Furthermore, the working papers contain the Contract between MRO aﬁd
Arbortext. The contract states that Arbortext will perform some custom engineering
- work for MRO. Listed in Exhibit B of this contract, it is clear that Arbortext products
include Intermarket. SEE EXHIBIT 9 [Audit Working Papers WP-10].

Plante & Moran statés on page 8 and 9 of the Audit Report:
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Arbortext was delveloping' a product called Content M'anager by extending

the functionality of Arbortext programs and integrating them with MRO’s-

Intermat produc‘;t. |

The Audit report also states that soon after the_ agreement and some
licensing of Software to MRO in September 2000, the joint development effort
was abandoned. These statements were provided to Plante & Moran by Arbortext
after the discovery of the Intermarket E-Catalog sale. Whether or not the joint
development agreement betwéen MRO and Arbortext was abandoned does not
address the issue that Intermarket was developed by Arbortext, was sold and
according to Arbortext’s own étatements on their web pages and press releases, a
minimum Intermarkent installation includes E3 which contains Blueberry’s
technology. |

(4) The Auditor states in the report that he believes there are some potential
discrepancies pertaining to how royalties are p.aid for E3 sales. He also points out a
potential discrepaﬁcy regarding the_ non-payment of royalties pertaining to
maintenance/upgrade sales. SEE EXHIBIT 10 [Audit Reportj
The Blugberry Software-Arbortext Contract states in 6.1 Royalties and Other Fees:

-Royalﬁes are due and payable to Bluéberry for Blueberry Software

delivered by Arbortext to both existing Arbortext Customers, whether

provided on an upgrade or other basis, and to new Arbortext customers.
The contract further states in Exhibit C — Section 1 (Royalties):

If Blueberry software is offered to current or past users of Arbortext

products, or any users other than new users, at some charge, then revenue
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from such sales will be included in the computation of Arbortext producf

sales, Arbortext shall not provide Blueberry Software to others without

payment of royalty, except upon the advance written approval of

Blueberry.

The Discoveries listed above.rer:al Parametric/Arbortext’s fraudulent sfateménts,
ﬁaudﬁlenf mjsrepreseﬁtations and wrongful actions and their attempts to conceal this
information from Blueberry. These discoveries were accomplished by the Plante &
Mofan audit completed in March of 2005 and further discovery was made from the Audit
Working Papers which Blueberry received on February 26, 2007. Both of these dates fall
within the two (2) year Michigaﬁ statute, MCL § 600.5855.

| : 1. DUE TO PARAMETRIC’S FRAUDLENT CONCEALMENT OF

THE NECESSARY INFORMATION FOR A CAUSE OF ACTION,
THE “DISCOVERY RULE” SHOULD APPLY, DELAYING THE
RUNNING OF THE STATUTE OF LIMITATIONS:

Parametric cites the caée of Schérer v Hellstrom, 270 Mich App 458, 463 (2006)
for the proposition that a breach of contract claim accrues when the alleged breach of
contract occurred.

Parametric also uses Scherer to argue that the statute of limitations began to run in

| 2000 even if Blueberrj was not éware of the claim at the time. However, the “discovery
- rule” is applied to prevent unjust results when a plaintiff would otherwise bé denied a
reasonable opportunity to bring suit due to the latent nature of the injury or the inability
to discover the casual connection between the injury and the defendant’s action. See

Brennan v Edward D Jones & Co., 245 Mich App 156, 157 (2001).
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In EQ Financial Consultants, Inc. v Blackward, 1998 WL 1989710 (Mich App)
the court rejected defendant, securities brokerage firm argument that the six year
eligibility period accrued only on the date that the relevant secuﬁties were purchased. In
Agristor Financial Corp. v Van Sickle, 967 F.2d 233, 238 (CA6 Mich 1992) the court
held that the discovery rule applied to determine when dairy farm owner’s fraud claim
accrued against manufacturer of “oxygen-free” silo, rather than date alléged
misrepresentations were made, since owners could not have asserted cause of action until
they knew or should have known of injury and damage allegedly caused by silos and
since damages tended to develop, rather than disappear, with passage of ﬁme.

Blueberry Soﬂwaré has continually tried to ascertain the true facts behind its
claims. During the course of time, Blueberry partially discovered some facts and
methods which Parametric/Arbortext uséd to effectively limit the amount of nioney
Blueberry could receﬁve which is a breach of th.e contract and the email modification.
Bits and pieces of information could only be confirmed or revealed by the peﬁorﬁmce of
an Audit. Additionally, new discoveries were made as recently as February 26™ of this
~ year from the contents of the Audit Working Papers.

Blueberry is uncertain if there are more discoveries to be made from the ?lante &
* Moran working papers. [Parametric objected to the Auditor releasing copies of
communications between Arbortext and Plante & Moran. Yesterday, (March 7, 2007)
Blueberry received from Parametric a document entitled “Stipulated Protective Order”
which requires Blueberry’s signature prior to authorizing the Auditor to release these

documents. Blueberry has not had time to review the Stipulation Agreement. In any case,
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even if Blueberry were to sigj,nrthe Stipul.ﬂrtioﬁ1 the Aﬁditor would not have time to get the
documents to Blucherry prior to responding to Paremetric’s motion.] |
Parametric has a duty to accuraiely report and pay all softwate royalties pér the
Contract between the parties. Additionally, Parametric is obliged to discover the true
facts of Blueberry's u_laims. Instead, Parametric seeks with its motion to conceal all
evidence in this case and to prevent this Panel from hearing the evidence and arriving at a
decision regarding its merits
: IEF UESTED
| Blueberry requests that Parametric’s motion to dismiss be denied and its
subseguent request for reimbursement of costs and fees be dismissed and that the matter

proceed to hearing.

Respectfully submitted,
Blueberry Software, Inc.

Mary M. Tarantino

Representing Blueberry Software, Ine
P.O. Box 271235

Concord, CA 94527

(925) 798-4376

Dated: March 8, 2607
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Exhibvt |

‘Dave Peralta e ———
From: Jim Sterken [Jim Sterken/DTW/ATI@Ar0OIText]
.ant: Mandey, June 21, 2004 8:44 PM
ot Dave Persita; Ray Schiavone
Sybject: Bluahen'y royaities
Dave and Ray,

“Here is the exchang® i had with Kevin in Septernber, 2000 with Kevin
Dwah about Einterchange royalties. Note that he sent his response
to Sieve Beigel as well as to me. _
Jim

— Forwarded by Jim Sterken/DTW/ATL on DEZ1/2004 09:40 PR e

Havi n' pwan <kevin@bluebetty.com>

09252000 04:34 PM To
jstarkengarbortext com
[ .
swheigei@ivalue.net
Subject o

Re: Understanding about royalties -

At 11:32 AM 9/25/2000, you wrote:

. »Hi Kevin, .

b This email i to .confirm our conversation of a few

swinutes ageo. ‘

o .

> Rather than configure the Interchange capability (which makes

wuse of your Blueberry technology) as a $10,000 optieonal

+module of E3 (Bpic p-Content Engine}, our new plan

»is to bundle it into E3 by default and allow customers

wto delete 1t if they don't want the capability.

-

» Tn the new configuration, E3 will sell for $50,000. 1I1f &

»customet chooses to delete the Interchange capability.

wthen we will charge chem %£40,000.

»

b 8o, for each £3 where the customar chooses not te

sdelete the Interchange capability, we will credit yvou

»for a $10,000 tnterchange sale and pay you & royalty

ragainst the $10,000 accoxding to the schedule we

ragreed upoh in our contract,

>

.  please respond with your agreement té this change
. win the way which we'll ke paving you for E3 sales.’

-3

> Thanks,




g - Exhibit |

> Jim Sterken

Jim, the above je in accord with what you described on the phone, and

. clarifies our written agreement. A8 you pointed out, gince including the,
filters will now pe the default, rather than requiring the vser to opt-in,
1% will 1ikely have the effect of increasing sales, and our royalty.

Thank you £OI roviewing it with me.

Kevin Dwan o voice! 101-829-5443
piueberry Software _ . gag: 707-629-5380

<hetps: /Wi plyeperry. comrhitp: //WwW .blueberzry . com :
i
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" Exhbit+ 2

" software to MROQ in September 2000, the joint development effort was abandoned, The
total revenue that Arbortext received that was related to E-Catalog and Site License was
obtained from MRO.com (refer to Exhibit D for amounts). ' .

The Partner Program and Technology Partner fees shown on Exhibit D are related to the
various Partner relationships Arbortext has established. On occasion, Arbortext has
collected a fee from a Partner. This practice has usually been an area of negotiation with
the Partner and Arbortext has typicaily not received & fee. :

Arborigxt Part

We selected 15 Arbortext Partners In order to examine the quantity of software that was
distributed to those Partners, The Partners that were reviewed and the type of relationship
to Arbortext are as follows: '

Armedia — Reseller . OmniLingua ~ Marketing Alliance

| Dakota Systems — Subcontractor | Thomas Technology - Reseller
ST — Marketing Alliance ~~TValley Forge Technical — Subcontractor

"Bocumentum — Technalogy partner Absoitie Data ~ Sales Agent I

First Consuiting Group ~ Integrator ' Sogitec ~ Value Added Distributor
Inmedius / Vektas Kyoshinsha - Reseller |
2BSmart ~ Reseller ' Global Technblbgy — Sales Agent
Kontentsy ~ Integrator | |

Exhibit E shows the quantity and type of software that has been distributed ‘as demos to
each Partner as well as any software sales. In the two cases where a Partner purchased

the software, we verified that software purchase in the Cumulative Royally Report sent
Biueberry, Exhibit A. - Y yalty Rep to

Distribution

In order to review the software distribution and the: recording of sales, we reviewed the
customers listed in Exhibit F. Exhibit F shows all products that were distributed to the
particuler custorner as well as the associated revenue. We verified that the Active Licenses
identified in the “Key Database” (WP-19) had revenue associated with them in the Total
Arbortext Sales Database (WP-1). We also verified the number of Active Licenses with the
imber of licenses reported in the Cumulative Royalty Report sent to Blueberry, Exhibit A.

During our prefiminary review of the "Key Database” we found several Instances wheré &

custorner had additional licenses available to them as compared to purchased licenses
This discrepancy was mainly attributable to poor record keeping practices at Arbortext prio}

lante
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to 2003, The cufrent key distribution system is linked with the current product sales and is -
automated versus manyal and [s iess prone to errors. '

After our initial findings Arbortext performed a review of the “Key Database” {o fix these
errors. We reviewad the corrections to the key database with a sample of customers that
had been recorded in error. Testing included matching active license keys to purchased
license keys for the sample (WP-19). S

In reviewing the revised active license keys database (WP-19) related to Blueberry software,
we identified a fotal of 2,245 active licenses through Q3 2004. Based on the Blueberry
royaity report (Exhibit A} there were a totat of 2,284 purchased licenses through Q3 2004.
The discrepancies from purchased licenses to active licenses -are mainly attributabie to
customers not utiizing all products purchased (one specific customer accounts for a
subsiantial portion of this difference). Additionaily, Arbortext has put procedurés in placs to
review purchased licenses 10 active licenses as each renewal maintenance occurs.

Specific Companies

Exhibit G lists five specific customers that are believed to have Blusberry software based
upon references found by Blueberry on the internet. Exhibit G also shows the results of our
comparison of the Key Database, the Total Arbortext Sales’ Database, and the Cumulative
Royaity Report. L : ' ‘ o

« LRN - The Internet reference suggests that LRN has Interchange. The Key Ijatabase,':
the Total Arbortext Sales Database, and the Cumulative Royalty Report are in
agreement that LRN purchased Interchange and Blugberry was paid a royalty (WP-15).

« Planeigarden - In a description contained on Arbortaxt’s website under "Our Customers,”
it is suggested that Planetgarden.com has the ability 10 achieve results that are the same
as what is accomplished with Interchange. From a review of the Key Database, there
are no active licenses with Planetgarden.com for a Blueberry product. The Total
Arbortext Sales Database shows that they did, however, purchase Adept Editor, Epic
Editor, tralning, and consulting services from Arbortext (WP-16). .

o U.5. Coast Guard - A solicitation notice from the U.S. Coast Guard requesis
malntenance on 2 E3 single processor licenses and 2 E3 quad processor licenses (WP-
18). Our review of the Key Database and the Total Arborext Sales Database both '
agree that only one E3 single processor license and 1 E3 quad processor license were
aver sold to the U.S. Coast Guard. This finding agrees with the Cumulative Royaity
Report as well. .

« DFAS SB/FPA (Mill AFB) - This was another customer that was serviced by the same
distributor that handled the U.S. Coast Guard order. Our review of the Key Database
and the Total Arbortext Sales Database both agree that only one E3
BrinyWeb/interchange license was sold, This finding agrees with the Cumulative
Royalty Report states as well, : :

« Trellie Neutech $. Pte Ltd (Singapore) — The internet reference suggests that Trellis

Neutsch has E3. Our review of the Key Database and the Total Arbortext Sales

' Database both agree that Trellis Neutech has never baen a customer of Arbortext. Itis
uncertain as to how Trellis Neutech may have cbtained E3. S

plgnté
moran
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Responses to License Questions: |

1. Customet #7103 — Teradyne : o
Q: Has active interchange lHcense but does not have a purchase associated with the
product, only inajntenance renewals.

A: One interchange license was provided free of charge so the customer-could pilot
the interchange product, which would bopefally lead to future sales of the product.

2. Customer #6524 — Nokia : |
Q: Has 63 inteychange licenses but has only purchased an epic author license

A: The customer exchanged 63 Epic Editors for some Fixed Editors and Print
Coroposers. The exchange was incorrectly booked to Interchange License. Later on,
when a cotrection was made to take the interchange licenses out of the system, only
the interchange maintenance SKU was credited, and not the interchange license SK.
The custormer has never used these licenses and we have now removed the licenses
from our systetn. :

3. Customer #3783 — Lloyds Registér
(: Has a2 cpu license and only purchased a 1 cpu license

A: The customer is using a single CPU for B3 but has it installed on a machine that
has 2 CPUs. Therefore the 2 CPU key reflects the machine cn which it's installed.
We did not charge the customer extra for using the single B3 CPU on its 2 CPU
hardware. ' _ '

4, Customer #3996 — Pfizer
Q: Has 6 active licenses and only purchased 3 licenses

A: The customer exchanged one of its three concurrent interchange licenses for two
fixed licenses, but the exchange was incorrectly entered twice in the licensing systern
(see note after question pumber 10 below). (Four fixed licenses were reflected in the
system instead of two.} The additional two fixed licenses were never in use, and we
have now removed the licenses from our system. The system now correctly reflects
two concuttent interchange licenses and two fixed interchange licenses.

5. Customer #4052 ~ Canadian Pharmacists

3} Has active interchange but no purchases.
Q inte I no purchases . 1 R cone .

7 LA LM A

A: A single license of interchange was provided free of charge to the customer due to
the customer’s inability to use E3 interchange capability in their own application of
E3, A royalty was paid on the customer’s purchase of the E3.
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Customer #6766 — ACP-ASIM
Q: Has 2 active interchange licenses and purchased only !

A: The customer only purchased one interchange license and only one interchange
was ever licensed and used by the customer. One additional license wag incorrectly
posted in our system (see note after question number 10 below), and bas now been
removed. ‘

Customer #6812 — Bloomberg Financial
Q: Has 2 active interchange licenses and purchased only 1 -

A: The customer only purchased one interchange license and oaly one interchange
was ever licensed and used by the customer. One additional license was incorrectly
posted in our systern (see pote after question number 10 below), and has now been
removed. .

Customer #6840 — Litton Systems
Q: Has 4 actjve inierchange licenses and purchased only 2

A: The customer purchased two interchange licenses and only two interchange

" licenses were ever licensed and used by the customer. Two additional licenses were

- 10

incorrectly posted in our system (see note after question number 10 below), and have
now been removed. : '

Customer #6910 — CACI Federal INC
Q: Has 3 active interchange licenses and purchased only 2

A: The customer purchased two interchange licenses. Only. two licenses were ever in
use by the customer. One additional license was incortectly posted in our system (see
note after question number 10 below), and has now been removed.

Customer #7167 — EDF Pole
Q: Has 6 active interchange licenses and purchased only 5

' A: The customer purchased five interchange licenses, A Fixed Epic Publisherrwas

also converisd to | Epic Editor, 1 Interchange, and 1 Print Composer at no charge to
the customer. Therefore, the customer has a total of six active interchange licenses.

NOTE: All duplication errors ocourred prior to 2003, largely due to the initiél

manual population of data within our Vantive system. The system i3 now self-
monitoring. '
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if Mid ({1NVDET.INVD_PART"ND}.T,Z) ='03' and {INVDET.INVDTYP_MSTREST)="c"
and totext({lNVOIGE,INV_DT},'yyyyMMdd')? 20040030' then

({10000 + (2500 * (tonumber(mid({lNVDET.INVD_PART_NO},Q,1)) )i
(40000 + (25000 * (tonumber(mid({lNVDET.INVD_PART_NG},Q,1)) )]
ol (| NVDET.INVD_COST_EXT} *EXCHANGE_RATE. EXCHANGE_RATE)
eise

if Mid {{!NVDE’T.lNVD_PART_NO},’?.z) ='03

- and totext({lNVOECE.lNV_DT},'yyyyMMdd‘) > 20040830° then

({10000 + (2500 * (tonumbar(mld({lNVDET.INVD_PART“ND}.Q.‘I)) 1))
(40000 + (25000 * (tunumber(mid{{lNVDETJNVD_PART__NO}.B.1)) <10
* {INV! DET.INVD_COST_EXT} *[EXCHANGE_RATE. EXCHANGE_RATE}

eise . :

if Mid ({INVDET.INVD_PART_NOJ,7,2) in [u3',v3] and {INVDET INVDTYP_MSTRSST}="c"
and totext({INVOICEJNV_DT], yyyyMMdd') > ‘20040930’ then

((10000 + (2600 * (tenumber(mid({INVDET JNVD_PART_NO},9,1)) - )V

(60000 + (27500 * (tonumber(mid((INVDET.INVD_PART_NO1,8,1)) - 1))))

< {INVDET.INVD_COST_EXT} {EXCHANGE_RATE.EXCHANGE_RATE]

else

if Mid ({INVDET.INVD_PART_NO}7.2) In T3, w3

and totext((INVOIGE.INV_DTT, yyyyMMdd') > '20040830" then -
({40000 + (2500 * (lonumber(mid(INVDET.INVD_PART_NO}8,1)) - 1)) -
(50000 + {27500 * (tonumber{mid({INVDET.INVD_PART_NO}.9.1)) - 1))))

* (INVDET.INVD_COST_EXT} {EXCHANGE_RATE EXCHANGE_RATE}

else
if Mid ({INVDET.INVD_PART_NO},7,2) = i3' and {INVDET.INVDTYP_MSTRSST}="¢"
and totext({! NVOICE.INV_DT},'yyyyMMdd') > "20040030' then -

{(10000 + (2500 * (tonumber(mid({INVDET.INVD_PART_NQ].8,1)) - )i

{60000 + (30000 * {tonumber{mid({INVDET.INVD_PART_NO}.8.1}) - 1))

o { NVDET.INVD_COST EXT)} “EXCHANGE_RATE.EXCHANGE_RATE}

alse

if Mid (INVDET.INVD_PART_NO},7,2) = t3'

and totext({INVOICE.INV_DT}, yyyyMMdd') = '20040830" then

({10000 + (2500 * (tonumber({mid({INVDET.INVD_PART_NO},8,1)) - 1))/

(60000 + (30000 * (tonumber(mid({INVDET.INVO_PART_NO}.8,1)) - 1))))

_ *{INVDET INVD_COST_EXT} “[EXCHANGE RATE.EXCHANGE_RATE}

wlse

if Mid ({INVDET.INVD_PART_NO},7,2) = '03 and {INVDET.INVDTYP_MSTRSST}="¢" then
(10000 + (2500 * (tonumber(mid((INVDET.INVD_PART_NO}.,1)) - 1) :
(30000 + (20000 * {tonumber(mid({INVDET.INVD_PART_NO}9,1)) - 1)})}

< {INVDET.INVD_COST_EXT} {EXCHANGE_RATE. EXCHANGE_RATE}

eise _

if Mid ({INVDET.INVD_PART_NO},7.2) = ‘03’ then

(10000 + (2500 * (tonumber(mid({INVDET.INVD_PART_NO).9,1)) - 1))
(30000 + (20000 * (fonumber(mid({INVDET.INVD_PART_NO}.9.1)) - 1))))

* INVDET.INVD_COST_EXT} *{EXCHANGE_RATE.EXCHANGE_RATE}

if Micd (INVDET.INVD_PART_NOD},7.2) in [u3', v and {INVDET.INVDTYP_MSTRSST}="c" then
({10000 + (2600 * (tonumber{mid({INVDET.INVD_PART_NO}.8,1)) - )Y/
(40000 + {22500 * (tonumber(mid({(INVOET.INVD_PART_NO},9,1)} - 1)}))

© * {INVDET.INVD_COST_EXT} *{[EXCHANGE_RATE.EXCHANGE_RATE}

alse

I Mit (INVDET.INVD_PART_NO},7,2) in [u3'/v3] then |
(10000 + (2500 * (lonumber(mid((INVDET.INVD_PART_NO},8,1)} - 1))/
{40600 + (22500 * (tonumber(mid({INVDET.INVD_PART_NO}.9,1)) - 1))}
S INVDET.INVD_COST,_ EXT} (EXCHANGE_RATE.EXCHANGE_RATE)

else :
if Mid ({!NVDET.INVD_PART_NO},?B) = 't3' and {INVDET.INVDTYP_MSTRSST}="¢" then
{{10000 + (2600 * (tonumbgr(m'sd({mvus'r.INVD_PART_NO}.Q, LMER 1)) ‘
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(50000 + (25000 * (tonumber(mid(INVDET.INVD_PART_NO},8,1)) = 1))
* JINVDET.INVD_COST_EXT} “{[EXCHANGE_RATE.EXCHANGE_RATE}

else

it Mid (JNVDET.INVD_PART_NO},7.2) = '3 then | .
(10000 + (2500 * (forumber(Mid({INVDET.INVD_PART._NO}8,1)) - 1))}
(50000 + (26000 * (topumber(mid({INVDET.INVD_PART NO}.9,1)) - 1)))

* [INVDET.INVD_COST_EXT} {EXCHANGE_RATE.EXCHANGE_RATE}
éisa

if INVDET,INVDTYP, MSTRSST}="¢" then

~INVDET INVD_COST_EXT}(EXCHANGE_RATE.EXCHANGE_RATE] else
{INVDET.INVD_COST_EXTIEXCHANGE_RATE EXCHANGE_RATE}
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! North American/Asia-Pacific Pricing

Pricing » All prices are quoted in US Dollars.

. anmsubjecthmanQeWMnm

» Prices apply io orders originating from North America, South America and
As;alPaciﬁcOMy For orders from Surope, piaaaeseeour C

. insdomthcbdesmmg taxes, customs, duties, orsmlarmargas

o Reafer to the Supported Plstforms page to find out which versions of
Arbortext products, product options, ordevaloprmdbnlsammpaﬂbie
with your platformy(s).

» Giobal versions are those that support Unicode for tanguages that use
double-byte characters. Cur Global product curmently suppnrts Japanese,
Korean, Simplified Chinese and Traditional Chinese.

. UNIxVardmsaprnsaavaihhhaﬂyaswmmm

«» To order Arboriext products, . - . L ~ for your
region. :
Server Products
Standard Version

4 Licensa Maint. Licanse Maint.
Epic EContent Engine § R

E3)
Eéﬁ: intermarket

All prices are quobed in US Dollars

Editor Products
Standard Version ‘ Giobal Varslon
License Maint. | License Maint.
I.Ef.”f Editor LE I
Fixed 550 95
Eple Editor -
- Fived : 1,350 230
Concurent | 2,700 460
All prices are quoled in US Dollars
Editor Options
' Standard Version Gioha! Versinn
Print Composar
Fisd 1,200 - 205
Concument 2,400 410
STTRTA T R o | |

htip:/fweb.archive.org/web/20000601000000-20010601235959/hitp://www.arbortext.com... 12/18/2004
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Arbortext Announces Launch of Frinter Friendly Page

DE] eUniversity oniine 1

Epic Intermarket, an XML
gased B2B Commerce Solution

ANN ARBOR, Mich., Navember 13, 2000~ Arbortext, Inc., a lsading
provider of content management Integration software and business-tc-
business commerce solutions, today announced the availabliity of Epic
Intermarket, a solution that enables suppliers and net marketplaces to
deploy catalog applicatiens that offer more extensive, more personalized
and more usable content, A leading marketplace for industrial parts that
publishes an oniine catalog with miltions of parts from thousands of
suppliers Is among the first e-businesses to ytiize Epic Intermarket for its
online marketplace. _ :

Eple Intermarket is 2 solution built an XML, the new Web language for e-
commerce and a standard that Arbortext helped davalap. Epic
Intermarket helps organizations differentiate themselvas from their online
_competitors by providing more extansive and more usable content to

" drive a superlor product selection and customer seff-service experignce,
An aniine marketplace driven by enriched content enables e-marketplacas
to create online catalogs that offer more information than typical iine item
catalogs, which allows prospects to find, compare and select products
much more easily than before - improving the product selection

experience and attvacting more customers and more purchases to thelr
site, .

Epic Intermarket is built upon Arbortext’s ploneering Epic E-Content

Engine (E3), a Web-based system for aggregating, storing, assembling
and distributing enriched content,

Contant aggregation. Epic Intermarket leverages the power of

£3 to gather content from multiple sources including Word,
_,__7 FrameMaker and Interleaf, and convert that content inte reusable
XML components. E3 also works with Arbortext’s Epic Editor and

Epic Editor LE, both of which enable direct creaticn of XML
content.

Content management. Epic Intermarket integrates with
repositories from Oracle, Documentum and others to enable
geamiess creation and management of reusable and intelligent
XML information components.

Content distribution. Through E3, Eplc Intermarket extracts
content from the repository, assembles it according to individual

hitp://www.communityb2b.com/news/article.cfim?0id=0613390C-8091-4363-9C2E8E1C6A.  8/21/2003
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Irtermurket Festures
rtermarkst Dutasheet
Business Benatiz

Home | Products | |ntermarket | intermarket Datagheet

Inte'rmarket
Catalog content management solution

Defiver product information on multiple media and to muitiple
marketpiaces

Currant Version: 1.0
Firat Release: Januaty 2001
{ atest Holease: January 2001

Compatible Products: Intermarket leverages the power of Epic Editor and the Epic E-
Contertt Enging (E3), both of which are included in a minimum Intermarket instailation

O Compatibliity: Microsoft IS Web server running on NT Server 4.Q/SPS or iater or

Netscape's iPlanet Web server running on Sun Salaris 7, Oracle BFS; Java Runtimea
Engine 1.1.8 or later

Minimum System Requirements: Server: Dual Pentium 11l (or Solarls equivalent), 700
MHz, 13 RAM, 2GB disk space

Praduct Focus: Server-based software for capturing, managing, formatting and
digtributing catalog contednt

Dascription

intermarket indudes software and services to keep all of your product information current
and conaistent across all media — Wab, print and CD-ROM. Designed for both suppliets
and marketpiaces, intermarket helps you create content-tich catalogs for pring, Web and
CD-ROM from a single-source.

intarmarket provides capabilites typically needed by medium and large mulfinational
companias with complex organizational structures, multiple product lines, high volume and
divetse customears. These capabilities include Intsrmarket's support for multiple user
groups, multiple catalogs, multiple taxonomies (product ciassification schemes), and
global languages.

Intermarket's capabilities fall into five broad areas, each of which is axplaine& in detail
below:

Content Capture, Aggregation and Maintenance: convetsion of catalog content and
service information from other scurces inte XML, interfaces and access contrals so that
muttipla workgroups, departments, divisions ar su ppliers can maintain their content
saparately ) :

« Content Sourcas: XML databases Excel spreagsheets, CSY files, Word
decutnents, FrameMaker documents, intedeat documents, relational dstabases,
Web forms, Ariba, Commarce Ona, direct XML

+ Content Maintenance: create and maintain content in three ways; 1) through a
separate installation of Intermarkat; 2) through the browser-basad Content
Mk::\ag)er; 3) through submitting files in existing formats (see "Content Scurces”
above

hitr: s ashbnrtort rnmDrodostafIatermarkst/Tntermartet Tatachestthodv tntermarkst ds R/21/2007
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Mark,.

1-planetgarden.com did not purchage an E3. Below i sSummary of all of their

orders with us. Can you pleage send me the URL that says they purchaned an
E3, so that I can have our marketing team correct this?

4100 93026 6945  Planoigardencom  Consuhing 1840 B
yizop 13026 6049 Planegsdncom  Consulting T it
gm0 35026 6949 Phesgadmcom  Contulting 1,846 W0 .
anzos 3026 6949  Pimetgardencom  Clonsulting 525 *B
H1200 Y3043 6040  Planetgarden.com " Adept Editor LE Frd Lic 5.0 sps 795
L0 3308 634 Planetgardenoom  Adept Bhor LE Fxd Mt 5.0 0401100 100 0
033D
Rogk0 14968 6949 Plaootgaiensom  Epic Edior FadLie 30 180 1%
0900 34968 649 Plmesganknoom - Epic Editor Fxd Mut 2.000/04/00 - 239 30
o&/310! ‘
1700 35067 6949  Planaigarden.com Tralning Courss Books 300 30
GTRC 35067 6949  Flanetgandsncom Truiring Cousst Books mo:zm

2-Bpic Intermarket was a new product that was to be developed some years agoe,
howevar it nmever wasg developed, there have never been any sales of this
product. Can you please send me the URL's on this, so our marketing team can
took into this? . :

Thanks,
Karean

----- Originel Measag@-----

_From: Mark Robinsoen {mailto:ﬁark.Robinson@plantemnran.cnm]
Sent: Tuseday, December 07, 2004 63135 PM

To: Karen Sharplin

Cc: pave Deralta; crastepsedlaw.com

Subject: Questions and Report

Karen -~
T have two last guestiocns:

1} I notice on your web site that Planetgarden.com is a client that
purchased E3. Where would thig sale show up in the data?

2) I have meen on a few web sites the mention af an Arbertext product
called Epic Intermarket which sounds like an extension of E3. Why don't I
see any males of Epic Intermarket? ‘

Docurnsntt
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If you could call me regarding these twWo guestions, I would appraciate it.

I am plannlng on releasing a draft of my report to koth sides once we have
ragclved these two pointa.

Mark A. Robinson

Plante & Moran, PLLC

27400 Northwestern Hwy.

scouthfield, MI 48037-0307

Tel: 248.,223.3730

Cell: 248-943-5280

Pax: 248.603.5854

Email: Mark.Robinson@plantemoran.oom _ ' '

Dacurnant!
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To:

Arbortext, Inc.
1000 Vietors Wiy

Atbor 48308
%mem

Remitto:  Dept CL s80s5-0766

A7 44t ARBORTEXT
4 9

A T3E.997. 0201

MRO Software, lnc
Aceounts Payabile
100 Crosby Dr.

Bedferd, MA 01730

Ship
To:

MRO Software, lm:.

L
FAR NO, 7343278810

cm«nm

—— MRty e
o W
.o W .‘.,m. LR

bak]

focs By

w—

] gt 5 R T b T
B R
L b e R
W4

Salésparion ]

“Dys Date-'t | Payrhén

90 siey

L] 54

30-hiny-2001 W

f L

35 v PargNbASEHotoh,

mmﬁﬁnpmumﬂmnm'

Ordamd §- Shipped

*¥ Backordered | - Price.

Prepald on wt 7881000,

10 1o

0.0

Chatka: Brawn on 1.5, Branok (Maw Yark)

Wire Tranuter:

-

ARA] TRTI4E399 AIC 20CCH7MU
Rficon Valley Bank PalrBny U, GROES-GYLE

o/

Sulisial

Snles Tax

| Total bue

100,000.00

1w.mm

- ORDER ENTRY CONTROL = |

All Funds in US Dollare
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. EXHIBITB S
ATIPROGRAMS |

1. Epic Editor

2. Epic Architect

3. E3 !
4, Oracle Adapter

5, Forms Input Engine

6. Broadvision Adspter

7. E-Catalog Application

IREIT3 : 16
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Fai0.com Bookings Aliocation

Original Proposal Pricing
_ Sugiiested
Product unit Gty . _ Extended _Bookings
Epic Edior ' ) 1,400 75 % 105000 6 80,684
Annual Maintensnce $ 240 758 18006  $ 15.546
" Epic Architect $ 4,950 1§ 4,950 § 4278

Annual Maintenance $ B840 1§ 840 $ 725
ES fum inv0ice; enly priX welr § 95,000 18 85,000 § 90,208

Annual Maintenance $ 5,860 i 8 5,050 $ £,139
Ovacle Adapter _ $ 400 ™ % 30,000 $ 25910

Annual Maintenance $ 70 7% § 8,280 $ 4534
Forma input Engine $ 10000 1 8 10,000 $ 8,837

Annual Maintenance $ 1,700 1 8 1,700 $ 1,468
Broadvision Adapter ()" cmsulingg 7800 18 78086 § 8477
~ Arnusl Maintenance $ 2170 1§ 2,170 $ 1,874
E-Catalog Apphcation = wsi ! %-hdn 85,000 1 % 85,000 $ 52,087

Annunl Maintenance 18,150 i1 % 16,150 . § 13,948
Software Subtotal $ 337,510 201,402
Services e
Fhazs | ’ § 63000 8 54410

smummnevemm S o
Phase il

(- Dats Modeling and Catalog Application Configuration 5 60,000 [ 51,818

Dati Burst and Data Load $ 50,000 s CTTTES
Phase Il

&3 Configuration $ 120,000 . - $ 103,638

inmarmat Carmection Tool $ 90,000 $ 77.720
Phase IV ,

Eorms Creation and Forma input Engine Conflguration $ 50,000 $ 43,183
Sarviess Subtotsl $ 473,000 $ - 408,508
Discount $ {110,510) $ -
Total L | 700,000 4 700,000
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8. Conclusion

There are three areas that | believe are potential dlscrepanmas regardmg the Arbortext /-
Biueberry SPA.  As noted earlier in this report, Plante & Moran will nead to defer to
Arbortext, Bluebarry, and their respective legal counsel to interpret the agreement on these
points.

1. Allocation of £3 Revenue - If it is determined that Arbortext’s treatment of revenue
associated with E3 sales is found to be in accordance with the terms of the SPA, Plante
& Moran did not find any exceptions in Arbortext’s calcuiation.of royalties in this regard.
If Arbortext’s treatment of revenue associated with E3 Is found to not be In accordance
with the terms of the SPA, then Arbortext has understated their royalty payments

2. Maintenance Revenue - If it is determined that Arbortext's treatment of mainienance
revenue is found to be in accordance with the terms of the SPA, Plante & Moran did not
find any exceptions in Arbortext’s calculation of royalties in this regard. if Arboriext's
treatment of maintenance revenue is found to not be in accordance with the terms of the
8PA, then Arbortext has understated their royalty payments

3. MRO.com Relationship - As detailed in Exhibit D, Arbortext received revenue from E-
Catalog and a Site License. It is unclear as to what software components are contained
in E-Catalog or are part of a Site License. Plante & Moran has certain documentation
regarding this relationship and sales revenue (WP-10) but will defer to Arbortext as to
what information ¢an be provided to Bluebery.

This report is intended solely for the information and use of the specified users fisted above

and is not intended to be and should not be used by anyone other than these specified
users,

Sincare!y,
Plante & Moran, PLLC

Mark A, Robinson

plante
moran
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LAW OFFICES

" BELL, ROSENBERG

& HUGHES LLP
" t300 CLAY STREET
SUITE 1000
OAKLAND, CA 94612

PROOF OF SERVICE
I, the undersigned, certify and declare as follows:

I am a citizen of the United States and over the age of eighteen years. Iam not a party to
this action. I am employed in the county where the delivery described below occurs and my
business address is 1300 Clay Street, Suite 1000, Oakland, California 94612,

On the date indicated below, I caused to be served the following document(s):

BLUEBERRY'S SOFTWARE INC.'S RESPONSE TO PARAMETRIC'S '
TECHNOLOGY'S MOTION TO DISMISS

On the following party(ies) in this action:

A. Michael Palizzi, Esg. Hannah R. Cook -

Miller, Canfield, Paddock & Stone, PL.C American Arbitration Association-Northeast
150 West Jefferson, Ste. 2500 Case Management Center
Detroit, MI 48226 ' 950 Warren Avenue
' East Providence, RI1 02914
As follows:
< BY MAIL (CCP §§ 1013A, ez seq.)

I am readily familiar with the practice of my employer for the collection and processing of
correspondence for mailing with the United States Postal Service, by which correspondence is
placed, in a sealed envelope, postage prepaid, in the designated station for outgoing mail, and is
the same day delivered to the United States Postal Service. I served such envelopes following

this practice. _ :
L] BY HAND DELIVERY/PERSONAL SERVICE (CCP §§ 1011, ef seq.)

I caused said envelopes to be personally served.
L] BY EXPRESS SERVICE (CCP §§ 1913 (c)(d), et seq.)

I caused said envelopes to be deposited with an express service carrier or Express Mail in
accordance with the carrier’s designated practice.

[] BY TELECOPY/FACSIMILE (CCP §§ 1912.5, et seq.) .
I caused said document(s) to be sent by telecopier to the facsimile numbers indicated.

X By Electronic Transmission

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct, and that this declaration was executed on March 8, 2007, at Oakland, California.

Ly (UL A

Christine J. Hersfnann .
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